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SUBJECT: Legal Basis for U.S. actions against North Viet-Nam. 


Enclosed for your background is a Department memorandum 
entitled "Legal Basis for United States Actions Against 
North Viet-Nam". The memorandum should be drawn upon irr. 
answering questions which may arise as to the legal rationale 
or justification for U.S. strikes against North Viet-Namr 
The memorandum is unclassified, and the Embassy is authorized 
to pass a copy of it to the host government if, in the Embassy s 
judgment, it would be helpful in gaining the host country s 
support or understanding of U.S. policy in Viet-Nam. Other- 
wise, the memorandum should be used only on a background 
basis . 
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Legal Basis for United States Actions Against 

North Viet-Na'm 


The.- Issue 


This memorandum considers the question whoUn.r® 
United States-South Vietnamese actions against m.l-iLiur.y •* 
targets in North Vlet-Nam are justified in Internal lunui 
law, particularly in light, of the United Nations Charter 
and the 195^ Geneva Accords on Viet-Nam. It concludes 
that these actions are fully justified. 
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II - The Facts 

On February 27, the Department of State issued 

"Aggression From the North," a report of North VLet-Nam's 
campaign to conquer South Vlet-Nam. That Report establishes 
bqyond question that North Viet-Nam is carrying out a 
carefully conceived plan of aggression against the South. 
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« The evidence shows that the hard core of the Communist 
« a 2 c : 

gj jo ‘forces attacking South Viet-Nam werg trained in the North 
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□ and ordered into the South by Hanoi. It shows that the 
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co § r. -ctje cadre, many of the technic Luna , political organizers. 
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arjd propagandists have come from tne North and operate 
under Hanoi's direction. It shows that the training of 
essential military personnel and their infiltration inti 
the South is directed by the Military High Command in 
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Hanol . It shows that many of the weapons and much oi' the 
ammunition and other supplies used by bic Viet-Cuug have 
been sent into South Viet-Nam from the North. The 
evidence plainly Indicates that under Hanoi 1 s overall 
direction the Communists have established an '-x.tensJ.ve 
machine , both polLtLcal and military, for carry I. nr. on the 
war against South Viet-Nam. 

The history of Hanoi's campaign tu cumin. -r South 
Viet-Nam is a long one. It was documented earlier in a 
report entitled "A Threat to the Peace" issed by the 
Department of State in December 1 19bl. In a special report 
of June 1962, the International Control Commission in 
Viet-Nam concluded that there was "sufficient evidence 
to snow beyond reasonable doubt" that North Viet-Nam was 
sending arms and men into South Viet-Nam to carry out 
subversion with the aim oi' overthrowing the legal govern- 
ment there, in violation of the 195^ Geneva Accords. 

To meet the threat created by these violations of the 
Geneva Accords and by North Viet-Nam 1 s aggressive inter- 
vention contrary to general international law, the Govern- 
ment of the Republic of Viet-Nam requested United States as- 
sistance. We had been providing Viet-Nam since 1950-91 
with both economic and military aid. This assistance was 
continued after the conclusion of the 195^ Geneva Accords, 
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withln th£ Limitations prescribed by those agreements. 

• • • 

It had becsmJe apparent, however; by 196 1 that this limited 
assistance was not sufficient to meet the growing Communist 
threat. Consequently, in 1961 , the Government of the 
Republic of Viet-Nam requested additional aid from the 
United States. The United States responded with increased 
supplies and with larger numbers of training and advisory 
personnel to assist the Vietnamese forces in prosecuting 
the war against the Viet Cong. This response was pro- 
portioned with the design of sustaining Viet-Nam in its 
defense against aggression without extending the conflict-, 
beyond the borders of the country. 

The Communists, however, increased their intervention 
without regard to obligations under international law and 
international agreements by which they were bound. They 
stepped up the assistance from the North and increased 
the use of neighboring Laos as an Infiltration route, in 
violation of the freshly concluded 1962 Geneva Agreement 
for the Settlement of the Laotian Question. 

In more recent months North Vict-Nam has sharply 
increased the infiltration of men and equipment into the 
South, and virtually all personnel now coming in are 
natives of North Viet-Nam. Dramatically illustrative of 
Hanoi's role is the discovery along the South Vietnamese 
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coast on February l6, 1965 of a huge cargo of arms, ammuni- 
tion and other supplies, delivered by ship from North Viet- 
Nam. Major attacks by organized units are being launched 
against government forces. The North Vietnamese have 
even attacked United States vessels in international 
waters in the Gulf of Tonkin. 

Thus, what began as covert and indirect aggression 
has become .open armed aggression. This aggression has 
been carried out across the Internationally agreed 
demarcation line of 195^ between North and South Viet -Nam , 
and across International frontiers between Viet-Nam and — . 

Laos. 

Ill - International Law-the UN Charter 

As has been seen. North Viet-Nam is engaged in a 
continuing armed aggression against South Viet-Nam in 
violation of international agreements and International 
law. 

This being the case, what are the Republic of Viet- 
Nam and the United States entitled to do under International 
law by way of response? 

Under international law, the victim of armed ag- 
gression is obviously permitted to defend Itself and 
to organize a collective self-defense effort in which 
others who are willing may join. This right is recognized 
in Article 51 of the United Nations Charter. Article 51 

states that •• •• 

• • • 

• * i 

• • • • 

• • • 

• « • • 


COPY LB*} UBRAI 



- 5 - 


''Nothing In the present Charter shall Impair 
the: inherent right of Individual or collective self- 
def&rfsfe. if an armed attack occurs against a member 
of the United Nations, until the Security Council 
has taken the measures necessary to maintain 
international peace and security. Measures taken 
by the members in the exercise of this right of 
self-defense shall be immediately reported to the 
Security Council and shall not in any way affect 
the authority and responsibility of the Security 
Council under the present Charter to take at any 
time such actions as it deems necessary in order to 
maintain or restore international peace and security." 

As has been seen above, the whole course of conduct of 

North Viet-Nam, particularly as it has evolved in recent 

months, adds up toepen armed attack within the meaning of 

Article 51. Indeed it is more than a single armed attack! - 

it is a continuing program of armed aggression carried on 

across international frontiers and established demarcation 

lines. In these circumstances. South Viet-Nam has 

requested and received assistance from the United States 

and other nations in a collective defense effort. 

Article 2, paragraph 4, of the Charter is also 

relevant to the Viet-Nam situation. Article 2, paragraph 4 

provides that 

"All members shall refrain in their international 
relations from the threat or use of force against the 
territorial Integrity or political Independence of 
any state, or in any other manner inconsistent with 
the purposes of the United Nations." 

In the first place, it is plain that the use of force against 

territorial Integrity and political independence has been 
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lnitiatedlbJrVorth Viet -Nam and not by anyone else. 

< • 

Secondly, paragraph 4 of ArbiCxe 2 ol the Chux-tex* does 
not place an absolute prohibition on the use of iorce. 

It permits the use of force in a manner consistent with 
the purposes and principles of the Charter. Moreover, 
the Charter itself specifically provides for the use of 
force in certain clrcumstances--action through the United 
Nations itself, action through regional arrangements 
and action in self-defense. The actions of the United 
States and the Republic of Vlet-Nam, being defensive in 
character and designed to resist armed aggression, are 
wholly consistent with the purposes and principles of the ' 
Charter and specifically with Article 2, paragraph 4. 

It was as a measure of self-defense under Article 51 
that the United States responded in August 19o4 to the 
North Vietnamese attack on our vessels Ln the Gulf of 
Tonkin. Those measures were immediately reported to 
the Security Council ln accordance with Article 51. The 
Secux'ity Council did not see fit to take any action to 
maintain or restore international peace and security in the 
area. Indeed, North Viet-Nam refused to participate in 
the deliberations of the Security Council and explicitly 
denied the right of the Council to examine this question. 
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The attacks against South Viet-Nam have mounted in 

intensityl'aUhce August In theae dt eumstances , it has 

« • • 

been mutirailV agreed between the Government of South 
Viet-Nam and the United States Government that further 
means of providing for the collective defense of South 
Viet-Nam are required. Prompt defensive action has been 
decided upon, and airstrikes have been made against mili- 
tary installations and facilities in North Viet-Nam which 
support the aggression against the South. The actions 
taken constitute a limited and measured response, litted 
to the situation that called for it. Again, these measures 
have been reported to the Security Council in accordance 
with Article 51 of the United Nations Charter. As yet, 
the Council has taken no action to maintain an effective 
peace in the area. Until the regime in Hanoi decides to 
cease its aggressive Intervention in South Viet-Nam, or 
until effective steps are taken to maintain international 
peace and security in the area, the Governments of the 
United States and the Republic of Viet-Nam have every 
right to continue their individual and collective self- 
defense against the Communist armed aggression coming 
from No'rth Viet-Nam. 

IV - The Geneva Accords 

It has been demonstrated that the North Vietnamese 
have repeatedly violated the 195^ Geneva Accords in a most 
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serious and £ 1 & grant manner. In so doing, of course, North 

• • 

Vlet-Nam lsJ ignoring an Internationa.' Agreement which it 
signed and by which it is bound. In addition, by the 
continued presence in neighboring Laos of North Vietnamese 
forces and their use of Laotian territory for infiltration 
into South Viet-Nam, North Viet-Nam is violating solemn 
commitments which it undertook in the 1962 Geneva Agreements 
to refrain from such activities. 

In these circumstances, International law recognises 
the principle that a material breach of a treaty by one 
party entitles other parties at least to withhold compliant 
with an equivalent, corresponding or related provision -- 

until the other party is prepared to observe its obligations. 

The actions of the Republic of Vlet-Nam and the 
United States are fully consistent with this principle. 

North Vietnamese violations of the Geneva Agreements have 
created an immediate danger to the continued Independence 
and integrity of the Republic of Viet-Nam. The response 
of South Viet-Nam and the United States is designed to 
meet this threat created by North Vlet-Nam 's disregard of 
the Accords. The extensive North Vietnamese violations 
certainly Justify South Viet-Nam at least to withhold 
compliance' with those provisions of the Accords which limit 
its ability to protect its very existence. Both South 
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Vlet-Nam and the United States have made clear that the . 

actions t/kith -;hey have taken Mil .10 longer be necessary 

• • • 

• • • 

If North Viet -Nam would comply with the Accords. 


Depat thient of State 
Washington, D. C. 
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March 8, 1965. 
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